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involving

based on an

casesare

credit

Footnote 3 of Fresno struck

relevance

comparative

less

seeking

structure involving voting rights different

even

partnership, notwithstanding some overlapping

applicants which were denied comparative credit

on limited partnership arrangements found to be

Allegheny is not a limited partnership or

should be viewed as evidence adverse to another

Of

equity ownership.

ment that rulings involving prior limited partner-

in ny event have any bearing on Allegheny's qualifica

s, especially in view of the intervening rule changes

to comparative renewal settlements discussed

own Such argument clearly provides no support for

EZ' claim that a wholly unrelated non-limited partner

shi filed an application for an improper purpose that

cou d not in any event be achieved because of intervening

cha ges in the Rules.

E. Conclusion Re Abuse Allegations

EZ has made serious allegations including an

all gation of a criminal violation - that are wholly

2/( •••ContinuecJ)
Tha settlement, however, involved only reimbursement of
exp nses. Similarly, a settlement relating to WBBM-TV,
Chi ago, Illinois cited at para. 71 of Exhibit 6 of EZ's
Pet tion also involved only expenses, as reflected
the ein.
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of legal or factual support. The allegations are

who frivolous and constitute scandalous matter

des only to "poison the well". This is particularly

evi that there is obviously no basis for the

req relief that Allegheny's application be

dis or denied without hearing. Section 309(e) of

the Act would require a hearing as to any allegations

tha might be deemed to raise questions. The purpose of

EZ' allegations is rather clearly abusive and the

all gations should be stricken as inconsistent with

Sec ion 1.52 of the Rules.

III. COncluaion

Accordingly, Allegheny asks the Commission to

str ke and/or to deny EZ's "Petition To Dismiss or Deny".

Respectfully sUbmitted,

ALLBGIIBRY COIOIURlCATIORS GROUP,
IRC.

Cohen and Berfield, P.C.
1129 20th Street, N.W., Suite 507
Washington, DC 20036
(202) 466-8565

Its Attorneys

Dat: December 19, 1991
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ENGINEERING STATEMENT
IN RESPONSE TO A

PETITION TO DISMISS OR DENY
FILED BY E Z COMMUNICATIONS, INC.

PREPARED ON BEHALF OF
ALLEGHENY COMMUNICATIONS GROUP, INC.

PITTSBURGH, PENNSYLVANIA
FILE NO. BPH-910628MC

DECEMBER 1991
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ENGINEERING STATEMENT
IN RESPONSE TO A

PETITION TO DISMISS OR DENY
FILED BY E Z COMMUNICATIONS, INC.

PREPARED ON BEHALF OF
ALLEGHENY COMMUNICATIONS GROUP, INC.

PITTSBURGH, PENNSYLVANIA
FILE NO. BPH-910628MC

DECEMBER,1991

SUMMARY

has been prepared on behalf of Allegheny Communications Group, Inc.

("ACGI"), a plicant for a new FM station on Channel 229B, Pittsburgh, Pennsylvania, File No.

The aforementioned application is mutually exclusive with the license

renewal application for E Z Communications, Inc. ("EZCI"), licensee of WBZZ - FM, Channel

rgh, Pennsylvania. This statement will address the technical issues raised in the

Petition to ismiss or Deny the ACGI application filed by EZCI.

OF SECTION 7 .207 ARGUMENT

The WBZZ facility was licensed and went on the air on July 19, 1948, well before the

November 1 ,1964 date under which the criteria of Section 73.213 may be employed to address

grandfather d, extreme short spacing, such as exists between WBZZ and WQIO in Mt. Vernon,

Ohio. Inas uch as the ACGI proposal is clearly mutually exclusive with the WBZZ license

renewal, the utilization of Section 73.213(a) to address the short spacing of the ACGI proposal

to WQIO is clearly acceptable. ACGI submitted a showing in its application depicting its

proposed 1 mV1m contour and that of the licensed WBZZ facility, demonstrating full

compliance ith Section 73.213(a) which requires that the proposed 1 mV1m contour "is not

extended to ards the 1 mV1m contour of any short spaced station." Further, the amount of

short spacin which exists under Section 73.207 standards from the proposed ACGI site to WQIO

is 34.3 kM hile from the licensed WBZZ site, the amount of short spacing which currently

exists is 36.2 kM. This represents an actual reduction in the amount of short spacing to WQIO

under Sectio 73.207 standards of 1.9 kM at ACGI's proposed site.

COMMUNIC TIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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EZCI additionally states that the ACGI proposal does not meet Section 73.207 standards to an

application on file for WQYX, Clearfield, Pennsylvania on Channel 230Bl. As EZCI further

states that this short spacing was addressed by ACGI utilizing the provisions of Section 73.215

and such exhibit was submitted in conjunction with ACGl's application, no further addressing

of this statement is believed required.

VIOLATIONS OF SECTION 73.316 ARGUMENT

EZCI claims the directional antenna pattern submitted with the ACGI application violates

Section 73.316 of the Commission's Rules in that it exceeds the maximum rate of attenuation

of 2 dB per 10 degrees of azimuth over the arcs from 50° True to 60° True and 90° True to 100°

True. EZCI appears to be unaware of the fact that the ACGI application was amended as of

right on August 30, 1991, to specify a modified directional antenna pattern. Its allegations,

therefore, are directed towards the antenna pattern filed with ACGl's original application. It

is ACGl's intention to effectuate its amended proposal should the Commission grant its

application. However, for the sake of clarification and in an effort to eliminate the possibility

of a subsequent claim by EZCI regarding ACGl's amended application, affiant will address

EZCI's erroneous contention regarding ACGl's originally proposed antenna pattern.

EZCI includes a tabulation in its engineering statement of the data used in its determination

which it claims was extracted directly from ACGl's application. In order to lend credence to

its allegations of violation of Section 73.316, EZCI has utilized the rounded relative field

figures on the indicated bearings and re-calculated on its own to four decimal places the

corresponding ERP in both kilowatts and dBk. The resulting rates of attenuation as calculated

by EZCI over the pertinent arcs of 2.0203 and 2.0744 are incorrect for the following reasons.

First, the relative fields were not calculated on an "apples to apples" basis with the ERP (i.e.,

carried to the equivalent decimal places) and, secondly, the actual ERP utilized in all exhibits

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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to four deci al places can be seen in Tables III and IVof the original application as submitted

by ACGI. ( ffiant acknowledges one typographical error on its Table II tabulation on the 90°

radial whe ein the ERP and relative field were based on an incorrect figure of 19.6 kW.

However, 1'< bles III and IV which are computer-generated tabulations derived from the actual

plot files uflized in all contour and relative field pattern exhibits, clearly denote the actual

utilized cor ect ERP in its application of 19.9526 kW on this radial). This typographical error

had no eff ct whatsoever on the ERP, relative field or contour calculations, which were

correct.

Based on th above, and utilizing the actual ERP and dBk data contained in the original ACGI

application calculated correctly to four decimal places), the proposal clearly is in compliance

with Sectio 73.316 as demonstrated below:

RELATIVE
AZIMUTH FIELD ERP (kW) ERP (dBk)
================================================

0.71734
0.56984

22.3872
14.1254

13.4999
11.5000

Rate of Attenuation =

RELATIVE
AZIMUTH FIELD ERP (kW)

1.9999

ERP (dBk)
================================================

0.67726
0.85262

19.9526
31.6228

12.9999
15.0000

Rate of Attenuation = 2.0001

Both of the bove resulting rates of attenuation are rounded to the nearest whole number (2.0)

per Commis ion policy.

COMMUNIC TIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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Table I, Tabulation of Directional Antenna Data, of ACGI's August 1991 amendment is fully

compliant ith Section 73.316(b) of the Commission's Rules and Regulations. It is noted that

the regulati ns are expressed in dB and not in relative field. In its reply comments, EZCI may

attempt to lay the same numbers rounding game as in its initial Petition to Deny. Such an

approach is not in accordance with the Rule section and should be discounted.

With respec to EZCI's claims of violation of Sections 73.316(c)(5) and (c)(7) regarding actual

antenna mo nting, it has been affiant's experience, based on previous general discussion with

Commission staff in the preparation of other FM applications, that it is not the policy of the

Bureau to r quire an explicit statement at the application stage in order for the application to

be consider d acceptable for filing. Essentially, the agreement of the applicant that the

proposed antenna will be mounted in accordance with the manufacturer's instructions as well

as assuranc that no other antenna(s) will be permitted to interfere with proper directional

operation is implicit in the filing of the application itself and the specification of the antenna.

Further, the Commission's concerns in this regard are totally safeguarded through the required

compliance of all sections of 73.316 at the time the actual license application for the new

facility is iled. The basis upon which these statements are made can be verified by the

multitude 0 FM applications containing directional antenna patterns that have been prepared

by this fir which have ultimately received grants by the Commission. Based on the above,

EZCI's claims that the ACGI proposal currently or previously violated Section

73.316 stan ards to be without merit.

ALLEGATI N OF POTENTIAL HAZARD T AIR NAVIGATION

Submitted i conjunction with this statement is an affidavit prepared by John P. Allen, an

sultant located in Fernandina Beach, Florida. Mr. Allen was retained by ACGI

COMMUNIC TIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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to address he issues raised by EZCI regarding potential electromagnetic interference in

association with the ACGI proposal. Mr. Allen's qualifications are a matter of record with the

FAA and t e FCC. It is believed that Mr. Allen's statement fully addresses the above issues and

will not be elaborated upon further.

With resp ct to the Commission's Rules and Regulations as governed under Part 17,

"Constructi n, Marking and Lighting of Antenna Structures", affiant states the following. Part

17.4 (c) of he Rules states that, "all applications which do not require the filing of FAA Form

7460-1 wit the FAA will be deemed not to involve a hazard to air navigation and will be

considered by the Commission without further reference to the FAA." As stated in Mr. Allen's

affidavit, s ACGI does not propose to increase the height of an existing structure which has

already be n studied and approved by the FAA. The ACGI proposal clearly falls within the

scope of P rt 17.4(c) and, as such, has been properly accepted by the Commission for filing.

The issue f poten tia I EMI is not addressed in ei ther the curren t FCC or FAA regula tions

governing this aspec1 of FM antenna mounting. Therefore, EZCI's contentions regarding

potential a'r hazard are unfounded and unwarranted.

EZCI's cIa ms regarding misrepresentation of the support structure specified in the ACGI

are summarized as follows: 1) The vertical sketch submitted with the application

ccurate drawing of the structure in that no other antennas are depicted on the

sketch,2) n opinion that the structure may not be able to support the proposed antenna, and,

3) based 0 photos taken by EZCI of the proposed tower, ACGI's statement in its application

er is FAA painted and lighted is in error.

COMMUNI 'ATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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In respons to above Item # 1, the vertical sketch of the proposed an tenna system is a generic

tower sket h, clearly marked "NOT TO SCALE" and utilized by this firm in various FM

applicatio s solely for the purpose of indicating the required elevations of grade level at the

proposed si e, the proposed antenna radiation level and overall height of the proposed structure

above grou d level which is the information requested in Question 8 of FCC Form 301. None

of the exis ing two-way communications antennas which are currently mounted on the tower

were depic ed for the sake of clarity nor is such required by the Rules based on the fact that

the propos d ACGI antenna is not to be mounted on an AM directional array element as

specified i Question 8 of FCC Form 301.

With regar to Item # 2, the tower proposed in ACGI's application is currently owned and

maintaine by AT & T. ACGI contracted with AT & T in June of 1990 to have its antenna

proposal e aluated by AT & T's engineering staff in order to evaluate, both structurally and

from an in erference standpoint, its compatibility with the existing communications antennas.

The propo ed antenna mounting location was derived from discussion and agreement with

AT&T tha the location was currently or would be available for the proposed 3-bay directional

antenna sp cified by ACGI in its application. A detailed "Checklist for Foreign Attachments"

was prepa ed by this firm which included manufacturers specification data sheets detailing

weight, wi dloading and dimensions of the proposed antenna system to assist in this evaluation.

The results of these studies were positive as AT&T subsequently entered into a proposed future

lease agree ent with ACGI. Therefore, EZCI's questions as to the physical feasibility of the

mounting f the proposed ACGI antenna are unfounded.

Lastly, EZ I claims ACGI deliberately misrepresented the proposed structure with regard to

paint and lighting. During the time the application was being prepared, affiant had several

phone con ersations with AT & T personnel regarding the proposed ACGI structure and it was,

COMMUNI ATIONS TECHNOLOGIES. INC. - BROADCAST ENGINEERING CONSULTANTS
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at that tim, indicated that the structure was in compliance with appropriate FAA paint and

lighting re uirements. Further, follow-up discussion of this date with AT & T personnel

confirm th ir records indicate standard red beacon lighting on the 241' structure. Therefore,

affiant's st tements to this effect in ACGI's application were based on information derived

from appro riate sources and was believed to be accurate to the best of affiant's knowledge.

Should the ower not be so obstruction marked as is alleged by EZCI, then ACGI will ensure

that such m asures are taken upon its enactment of the proposal as specified in its Application

for Constr ction Permit.

COMPLIA CE WITH RADI

EZCI alleg s that ACGI has not adequately addressed the issue of potential radio frequency

radiation i its proposal, particularly with regard to occupational exposure. Again, due to the

CI has disregarded ACGI's amended application in August, 1991, it has failed to

verify that ACGI has, indeed, addressed the issue of worker exposure and ACGI's proposed

policies an procedures plan regarding same. Inasmuch as this issue was addressed in ACGI's

amendmen , it is not believed that further addressing is necessary or warranted at this time.

ONCLUS ON

Each of th technical issues raised by E Z Communications, Inc. in its Petition to Dismiss or

Deny the llegheny Communications Group, Inc. Application for Construction Permit for

Channel 22 B, Pittsburgh, Pennsylvania, are believed to have been either refuted or addressed

fully herei .

COMMUNIC TIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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TABLE II AttaclmeDt 2

TABULATION OF DIRECTIONAL ANTENNA DATA
E R I DA-lOO5-3

HORIZONTALLY POLARIZED COMPONENT
ALLEGHENY COMMUNICATIONS GROUP, INC.

PITTSBURGH, PENNSYLVANIA

JUNE 1991

AZlXUTH UDlUTB
DBGItBBS RELATIVE BRP DBGImBS RELATIVE BRP

TRlJI PULP kif ~ TBQE PIEID Jdf at
0 1.000 43.5 16.38 230 1.000 43.5 16.38

10 1.000 43.5 . 16.38 240 1.000 43.5 16.38

20 1.000 43.5 16.38 250 1.000 43.5 16.38

30 1.000 43.5 16.38 260 1.000 43.5 16.38

40 0.903 35.5 15.5 264 0.980 41.8 16.21

45 a..805 28.2 14.5 266 0.958 39.9 16.01

50 0.718 22.4 13.5 268 0.936 38.1 15.81

55 0.640 17.8 12.5 270 0.915 36.4 15.61

60 0.569 14.1 11.5 272 0.894 34.7 15.41

65 0.538 12.6 11.0 274 0.874 33.2 15.21

70 0.479 10.0 10.0 276 0.854 31.7 15.01

75 0.479 10.0 10.0 278 0.835 30.3 1.4.81--, 80 0.538 12.6 11.0 280 0.815 28.9 14.61

85 0.603 15.8 12.0 282 0.835 30.3 14.81

90 0.671 19.6 13.0 284 0.854 31.7 15.01

95 0.760 25.1 14.0 286 0.874 33.2 15.21

100 0.852 31.6 15.0 288 0.894 34.8 15.41.
110 1.000 43.5 16.38 290 0.915 36.4 15.61

120 1.000 43.5 16.38 292 0.936 38.1 15.81

130 1.000 43.5 16.38 294 0.958 39.9 16.01

135 1.000 43.5 16.38 296 0.980 41.8 16.21

140 1.000 43.5 16.38 300 1.000 43.5 16.38

150 1.000 43.5 16.38 310 1.000 43.5 16.38

160 1.000 43.5 16.38 315 1.000 43.5 16.38

170 1.000 43.5 16.38 320 1.000 43.5 16.38

180 1.000 43.5 16.38 330 1.000 43.5 16.38

190 1.000 43.5 16.38 340 1.000 43.5 16.38

200 1.000 43.5 16.38 350 1.000 43.5 16.38.. 210 1.000 43.5 16.38

220 1.000 43.5 16.38

225 1.000 43.5 16.38

COMMUNICATIONS TECHNOLOGIES. INC. - BROAPCAST ENGINEERING CONSULTANTS
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Attachaent 3

John P. Allen

Telephone
(904) 261-65 3
FAX (904) 2 7-3651

Airspace Consultant

P.O. Box 1008
Fernandina Beach, Florida 32034

STATE OF FLORIDA )

)

COUNTY 0 NASSAU)

AFFIDAVIT OF JOHN P. ALLEN

hn P. Allen, being first duly sworn, do hereby depose

that I am an Airspace Consultant in private practice,

ces at 1628 Calhoun Street, Fernandina Beach, Florida.

nt A."

and

Commissi n (FCC). A brief resume is attached hereto as

My quali ications are a matter of record with the Federal

Administration (FAA) and the Federal Communications

e been retained by Allegheny Communications Group, Inc.

("ACG"), to address the comments filed in a Petition to Deny,

regard in ACGls application for Channel 229B, Pittsburgh,

Pennsylv Specifically, I was requested to address the issue

of wheth not notification to FAA was required and the issue

of poten ial electromagnetic interference to the HFE localizer

serving unway 28R at the Greater Pittsburgh International

Airport, Pittsburgh, PA.

The ssue of whether or not notification to FAA is required
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is speci ically add~essed in Fede~al Aviation Regulation, Pa~t 77

- Object Affecting the Navigable Airspace, Subpart B, Paragraph

77.15(b). The ~egulation states that no pe~son is ~equired to

Administrator for any of the following construction or

alte~ati n ••• (b) Any antenna structure of 20 feet or less in

height e cept one that that would increase the height of anothe~

antenna tructure •••

In t is particular case, ACG has proposed to side-mount on an

existing structure, with no physical height inc~ease. The

existing st~ucture is located at Coo~dinates: Latitude 40-29-49

North - ongitude 80-00-17 West, with an existing height of 241

level - 1556 feet above mean sea level. The

st~ucture has been assigned Aeronautical Study No.

4-0E. The~efore, with the aforementioned understanding

conclusion that can be d~awn is that notification to FAA

ding the issue of potential electromagnetic interference

and how hat ~elates to aviation safety, one must ~eview the

FAA's es ablished standards for determining obstructions

containe within Subpart C of Pa~t 77. In ~eviewing the FAA's

written tanda~ds (77.23(a)(1), (a)(2), (a)(3), (a)(4), &

(a)(5», immediately notice that there are no standards

fo~ pote tial electromagnetic interfe~ence. If the~e are no

standard to exceed, then the p~oposal can not have any adverse
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impact 0 instrument flight rule airspace as alleged in the

Petition to Deny.

In t e Petition to Deny there is reference to adverse impact

to navig airspace. FAA has determined that adverse impact is

insuffic grounds to warrant a hazard determination. To

acquire hazard determination the adverse impact must be

consider d substantial adverse impact (effect). The use of the

FAA's Ai space Analysis Model Version 4.01 to demonstrate

potentia electromagnetic interference within the framework of

Part 77, is not authorized by the regulation. Remember, there are

no stand rds for potential electromagnetic interference in Part

77.

In concl sion, it is my professional opinion that AGC is within

liance of all criteria contained within Part 77 of the

Federal Regulations, as they are in effect today. There

is no ob or directive that requires ACG to in fact notify

the FAA proposed side-mounted antenna.

Respectf lly SUbmitted,

lIen
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this /2
Allen, w

Notary P
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and sworn to before me, the undersigned Notary PUblic,

day of December, 1991, by the within-named John P.

known to me to be the person executing this document.

Expires:



ATTACHMENT "A"

ABOUT JOHN P. ALLEN

ONAL EXPERIENCE:

space Consultant 1981-Present: Conducts aeronautical
luations for proposed construction or alteration of

st uctures; files appropriate forms with the Federal
Aviation Administration; amends aeronautical surfaces when
re uired; conducts negotiations and provides testimony on
be alf of sponsors with FAA, FCC or local governmental
bo ies concerning technical matters relating to Aviation
Safety.

Air Traffic Controller 1968 to 1981

u. S. Air Force Air Traffic Controller 1964 to 1968

PROPES IONAL ACTIVITIES:

Representative to the National Transportation Safety Board
as an expert in air traffic control 1975 to 1977

airman of the Facility Air Traffic Technical Advisory
Committee 1977

presentative to the National Aviation Safety Council 1977
to 1981

of the Society of Broadcast Engineers

of the Fernandina Beach Airport Advisory Commission

Membership:

sociation of Federal Communication Consulting Engineers

Association of Broadcasters

B chelor of Science Degree. Management/Small Business
A ministration 1977, Jones College, Jacksonville, Florida

P ofessional Certifications: Air Traffic Controller
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Federal Communications Commission FCC 91·375

MM Docket No. 88-21

LAURA H. NORMAN File No. BPH-861231MI

n. BACKGROUND
2. In this proceeding, the Board reversed an initial

decision by Administrative Law Judge Joseph Chachkin
and held that Norman had a decisive preference for in
tegration of ownership and management over Ostlund,
Fresno FM, and VaHey, The Board credited Norman with
100 percent full-time integration and held that the quali
tative attributes of her proposal were superior to those of
Ostlund's, even if Ostlund were also given 100 percent
credit.2 Reversing the AU, the Board denied Fresno FM
any integration credit. because the Board considered Fres
no FM's ownership structure unreliable. Valley claimed
only 15 percent integration credit.

III. DISCUSSION
3. As the Board concluded, the outcome of this case

turns on the integration credit due the respective ap
plicants. Initially, we wish to address the Board's rejection
of Fresno FM's integration proposal. This proposal im
plicates our continuing concern over the reliability of
applicants' integration proposals. recently restated in
Royce [nlernalional Broadcasling, 5 FCC Rcd 7063,
7063-64 1111 4-10 (1990), recon. denied, 6 FCC Rcd 2601
(1991). We therefore believe that it is useful for us to
comment on our reasons for agreeing with the Board's
resolution of this issue, We will then address Ostlund's
integration proposal. as to which we disagree with the
Board's analysis.

4, Fresno FM. Fresno FM is a limited partnership con
sisting of one general partner, Jesus Cruz, and three limit
ed partners, Ray Stanfield. Frederick R.L. Osborne, and
MR Associates (a partnership between Richard Rynd and
Melvin Steinberg). 4 FCC Rcd at 7974 , 10. Cruz holds a
15 percent equity interest in Fresno FM and proposes to
serve as the station's full-time general manager, for which
Fresno FM claims 100 percent integration credit. [d. at
7975 11 19. We agree with the Board. however, that Cruz
cannot be relied on to control Fresno FM and that the
claim of integration credit should therefore be rejected. 5
FCC Rcd at 3702 11 18.3 .

5. The record concerning Fresno FM discloses circum
stances that raise questions about the reliability of the
applicant's ownership structure.4 Cruz became a general
partner in a relatively casual way. He was accepted as
general partner shortly before the filing of the application
without a thorough investigation of his character, busi
ness. and financial qualifications.s For his part, Cruz
undertook the unlimited liability of a general partner
without negotiating his ownership share or the terms of
the limited partnership agreement (4 FCC Rcd at 7974-75
" 13-14) and without investigating the rimited partners.
In particular, at the time Cruz agreedto become a &eneral
partner, be had not seen any detailed financial informa
tion about the limited partners and did 'not know'how
much money they were willing to invest. tr.293,~2:
Cruz contributed no capital to. FresnoFM and wlSunc:er
tain as to the extent of his personal liability. S FCC Rcd
at 3697 , 8.

6. We note the _similarity between Cruz' integration
proposal and those deemed unwocthy of credence in
Poughkeepsie Broadcastillg Limiled, 6 FCC Red 2497
(1991), appeal pending sub 110m. Poughkeepsie Communica
liollS Limiled Partnership v. FCC, No. 91·1271 (D.C. Cir.
file June 5, 1991) and Metroplex CommullicaliollS, Inc., S
FCC Rcd 5610 (1990), appeal pending sub 110m. Southeasl

~.... ; 1 J • -"•.',;·t ,,- i .•_ . . JJ "'! :~:
, . _., - '. '-, .. ~ .,

",... ,.,J.\'J\..':' ........ "'.,;1 .... ',.. ........

I. INTRODUcnON
1. Before the Commission are a decision and a related

memorandum opinion and order by the Review Board
granting the a.pUcation of Laura- H. Norman for a new
FM radio station i'l'l Fresno;-'CaUfornia, and denying the
mutually exclusive applications of Fresno FM Limited
Pactnersllip, l.hn Edward' Ostlund; and Valley Radio,
Ltd. Fmnb PM ~e4 PlUt1Ienhip, 6 FCC' Rc:d1570
(Rev.Bd. 1991); Ch Corp., SFCC-Red 3696'(Rev. Bd.
1990). S. __ C. COTp., <PFCC<)ted 7973 (1.0.'-1989).
The tosiaI'I~'~kreviewlGflt.6e--Board·S'8Ctions.l-We
find thatcli.8Qatd-pve iriStlftiCient e:redit,to"both the
quantitad~ and quaIitative aspects of Ostlund'tproposal
for the intjeSfltion of ownership into manapment and
that Ostkuld·s-e:tI!dit is disposime in this~Moreover,

we find it sppropdate.to:comment on' the Beud's;de
ciSion in another -res~'although ··we' agreer"ththe
Board's resotution of the pertinent issue., ,:w' "'.:.11

'):F.:'<." . t ~ ;~'~1".

Adopted: November 18.1991; Released: November 27,1991

For Construction Permit for
a New FM Station on Channel
257A. Fresno, California

VALLEY RADIO. LTD.. File No. BPH-861231ME
A CALIFORNIA LIMITED
PARTNERSHIP

JOHN EDWARD File No. BPH-861231MD
OSTLUND

JOHN MARSHALL File No. BPH-861230ME
HOOKER d/b/a
JMH BROADCAS1=ING

By the Commission:

FRESNO FM File No. BPH-861230MB
LIMITED
PARTNERSHIP

In re Applications of

Berore the
Federal CommunicadOll5 Commission

WashinltOn. D.C. 20554

MEMORANDUM OPINION AND ORDER

1



Federal Communications Commission FCC 91-375

receive department reports and to review both the status
of accounts and the agency's creative product, income.
and expenses. Ostlund Exh. 1 at 4-5. Ostlund character
ized his future role with the agency as "generally
overseeing its operations and insuring that they continue
to run smoothly." [d.

12. The AU. after hearing Ostlund testify under cross
examination held that:

... Ostlund has shown in convincing detail that he
can reduce his time commitment to Jeffrey-Scott so
that it will not interfere with his ability to meet his
commitment to manage his station on a full-time
basis. In the absence of evidence impeaching his
express representations. Ostlund must be accorded
credit for his integration proposal.

4 FCC Rcd at 7986 ~ 129.
13. Ostlund has provided specific and credible evidence

of his respective time commitments and how he will
accommodate his outside business interests with his in
tegration proposal. See Bradley. Hand. and Triplett, 89
FCC 2d 657. 660 11 4 (Rev. Bd. 1982). He has described
with particularity the duties he currently performs at the
advertising agency and how those duties will be accom
plished in his absence. The AU. who observed Ostlund-'s
testimony under cross examination. found Ostlund's asser
tions in this regard credible. We therefore award Ostlund
100 percent full-time integration credit. See Joe L.
Aldridge. 6 FCC Rcd 994. 994' 3 (Rev. Bd. 1991); Central
Texas Broadcasting Co., 90 FCC 2d 583. 585-89 1111 5-14
(Rev. Bd. 1982). In light of Ostlund's entitlement to 100
percent quantitative credit. his qualitative advantages
make him the preferred applicant in this proceeding.

IV. ORDERS
14. ACCORDINGLY. IT IS ORDERED. That the Mo

tion to Strike filed May 15. 1991 by Fresno FM Limited
Partnership IS GIilANTED to the extent indicated and
otherwise IS DENIED.

15. IT IS FURTHER ORDERED, That, pursuant to 47
C.F.R. § 1.115(g). the Applications for Review filed April
18. 1991 by Fresno FM Limited Partnership and John
Edward Ostlund and April 19, 1991 by Valley Radio Ltd.
ARE GRANTED to the extent indicated and otherwise
ARE DENIED.

16. IT [S FURTHER ORDERED, That the decision of
the Review Board. FCC 91R-23 (Mar. 19, 1991) (6 FCC
Rcd 1570) IS MODIFIED as set forth above.

17. IT IS FURTH~R ORDERED, That the application
of John Edward Ostlund (File No. BPH-861231MD) IS
GRANTED and the applications of Fresno FM Limited
Partnership (File No. BPH-861230MB), Valley Radio.
Ltd., a California Limited Partnership (File No.
861231ME). and Laura H. Norman (File No. BPH
861231MI) ARE DENIED.
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FEDERAL COMMUNICATIONS COMMISSION

Donna R. Searcy
Secretary

FOOTNOTES
1 Now pending before the Commission are: (1) Applications

for Review filed April 18. 1991 by Fresno FM and Ostlund and
April 19. 1991 by Valley. and oppositions filed May 3. 1991 by
Norman and Ostlund; (2) supplements to their applications for
review filed May 9. 1991 and August 7. 1991 by Norman and
May 10, 1991 by Ostlund and responses filed May 20, 1991 and
August 16. 1991 by Fresno FM: and (3) a Motion to Strike filed
May IS. 1991 by Fresno FM, and oppositions filed May 17. 1991
by Norman and May 20, 1991 by Ostlund. An additional ap
plicant, JMH Broadcasting (File No. BPH-861230ME), did not
file an application for review and thus the Board's denial of its
application is final.

Z Because the Board found that Ostlund would lose in any
event. it did not reach Ostlund's contention that the slight
demerit imposed against him by the AU for diversification of
media control was contrary to Commission policy. See 6 FCC
Rcd at 1574 n.18: -I FCC Red at 7984 , 121. Ostlund owns
Jeffrey/Scott Advertising. Inc.. a local advertising agency. -I FCC
Red at 7980 1 8-1. Although an advertising agency is not a
medium of mass communications. the Commission formerly
considered the common ownership of a broadcast station and an
advertising agency relevant to the diversification criterion be
cause of the potential for conflicting interests. See, e.g..
Berryville Broadcasting Co., 70 FCC 2d 1, 15 , 23 (Rev. Bd.
19i8). More recently. however. the Commission found that
changed circumstances had alleviated concerns about conflicts
stemming from such cross-interests. Reexamination of the Com
mission's Cross-Interest Policy. 4 FCC Red 2208. 2213-14 1 36
(1989). In light of that determination. there is no longer any
basis pertinent to the diversification criterion for consideration
of an ownership interest in an advertising agency. Accordingly.
Ostlund receives no diversification demerit.

) In its motion to strike. Fresno FM claims that pleadings by
Ostlund and Norman contain the offensive and irrelevant al
legation that Fresno's attorney Lewis Cohen (and Stanfield) are
in the practice of setting up defective limited partnerships. To
the extent that language in these pleadings suggests that these
individuals' involvement in prior applications is relevant in
determining Fresno FM's bona fides, we agree that it is im
proper. See Fed. R. Evid. 404. See also Loughan v. Firestone Tire
and Rubber Co.. 749 F.2d 1519, 1524 (11th Cir. 1985) (distin
guishing admissible habit evidence from inadmissible character
evidence). Accordingly, to avoid any appearance of prejudice, we
will strike footnote 6 of Ostlund's Opposition to Fresno FM
Limited Partnership's Application for Review and the sentence
on page J of Norman's Opposition to Application lor Review
beginning "Indeed, Mr. Cohen's pivotal role..." To the extent
that Norman merely SugpS15 that Fresno FM shares features
with previous limited partnerships found to be unreliable, the
language is proper. We therefore will not strike the balance of
the paragraph containing the offensive sentence.

4 In accordance with the parties' suggestion in their sup
plemental pleadings, which we hereby accept. we have consid
ered the relevance to this proceeding of cases decided after the
filing of the applications for revi.w.
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{

Presno PM Limited Partnership (Presno PM), by its

attorneys, now moves to strike footnote six of the .Oppo

sition to Presno PM Limited Partnership's Application for

Review· filed by John Edward Ostlund (Ostlund). Presno

PM also moves to strike the portion of the ·Opposition to

[Presno PM's] Application for Review· filed by Laura B.

Norman (Norman) starting with the words • Indeed, Mr.

Cohen's pivotal role ••• • on Page 3 and continuing to the

end of that paragraph. Both pleadings were filed on May

3, 1991.

The cited portions of both pleadings should be

strick.a pur.uant to Section 1.52 of the Co..n.....ion'.

rules because they are ~ ho.tn.. attacks on Pr.sno PM'.

cOUDsel. The cited passages have nothing to do with

whether Pre.no PM is entitled to integration eredit.

In.tead, they refer to other applicant. repr••eDtecJ by

couna.l and accuse cOUDsel of being in the bu.ine.. of

.etting up sham l~ted partnerships.

Such Personal attacks do not belong in a pleacling

filed with the Commission. Ostlund and Norman are
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attempting to ·POison the well- by using ~ hominem

attacks on counsel to discredit the applicant. Such

Iitigation tactics are reprehensible and totally improp

er. In City of New York Municipal Broadcastin9 System,

38 RR 2d 1058 (AIJ 1976), a personal attack on the Mass

Media Bureau •s propriety was stricken as improper. The

Commission should strike the offending passages here and

warn both Norman and Ostlund that personal attacks are

not a legitimate pleading tactic. An applicant wi~

(

nothing of substance to say cannot be allowed to substi

tute personal attacks for a reasoned analysis of the

record. Moreover, Ostlund does not note that several of

the cases he cites are currently on appeal before the

Commission or the Review Board. Those cases should not

be relied upon because the holdings in question may be

reversed.

Accordingly, Prenso PM asks the Commission to

strike the portions of the Ostlund and Norman pleadings

de.'cribed above.

Respectfully su!attted,

......... LDil'dD PAltiw.,8BTP

By~.L~-
Job J. SChaable
Cobu anc1 Berfie1d,;;p.C.
112' 20th Street, -.':W., lu1te:507
Washin9tOll, D.C. 20036
(202) .66-8565

It. Attorneys

Dated I May 15,1991
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